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(2) See quedtion of international and application of the 1971Montreal Convention arisng from the aeria
incident at Lockerbie, Libya V. U.K., 1CJ Reports 1972, P. 3.
(3) USV Libya, ICIReports 1992, P. 114.
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(4) Weller M., The Lockerbie Case a Premature End to the New World Order, Journal of the African Society
of International and Comparative Law Quarterly, Vol. 4, 1992, P. 302.

(5) Franer T., The Powers of Appreciation Who |s the Ultimate Guardian of UN Legdlity, AJIL, Vol. 86,
1992, P. 519.
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(7) Beveridge F., The L ocker bie Affair, International and Comparative Law Quarterly, Vol. 4, 1992, P. 302.

(8) Tomuschat C., The Lockerbie Case Before the 1CJ, Review of the International Commission of Jurists,
Voal. 43,1992, P. 38.
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(10) Sorel M., UN Checks and Balances: The Roles of the ICJ and the Security Council , in American
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(15) Recht, J., Opportunities at a Time of Momentous Change, Contemporary International |ssues,
Vol. 97, 1993, P. 280.
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(19) Beverage F., Op. Cit., PP. 908-910.

(20) Terrorism is a method of combat in which random or symbolic victims serve as an instrumental
target of violence . These instrumental victims share group or class of characteristics which form the
basis for their sdection for victimization. Through preview use of violence or the credible threat of
violence other members of that group or class are put in a state of chronic fear. This group or class
whose members are in a sense of security is purposefully undermined, in the target of terror. The
victimization of the target of violence is consdered extranorma by most observersfrom the
witnessing audience on the basis of its atrocity, the time or place of victimization or the disregard for
rules of combat accepted in conventional warfare.
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(22) On November 1, 1993 Resolution 883 adpted which extended the sanctions to include a partial freeze on
Libyan public assets, an embargo on certain oil industry equipment and the tightening of existing
measures. Paragraph (16) envisaged the suspension of sanctions if Libya ensured, inter aia, the
appearance of the accused for trial before the appropriate United Kingdom or United States Court.

(23) Between 1992 and 1994 Libya made various suggestions for ways by which the accused might be tried by a
severrman committee established by the League of Arab Statesin France, in Libyaor in another Arab State.

(24) Aust Anthony, Lockerbie: The Other Case, International and Comparative Law Quarterly, Vol. 49,
2000, PP. 285-286 .

(25) Ibid., P. 284.

(26) A site for the court was chosen at Cap Zeist, a Dutch Military Establishment near Utrecht. Scottish Police
and prison officers were stationed at Camp Zeist to ensureitsinternal security .
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(27) The resolution which was adopted on 27 August 1998 as Resolution 1192, adopted by unanimous, vote
the first such vote on a Lockerbie resolution since the initial one, Resolution 731 in January 1992. On
December 7,1998, the Secretary-General travelled to Libya to seek diplomatic efforts, particularly by
Saudi Arabia and South Africato persuade Libya to hand-over the accused.

(28) On Landing in the Netherlands the accused would of course come within Dutch Jurisdiction. There,
therefore, had to be arequest for transfer from Dutch Jurisdiction to Scottish Jurisdiction.

(29) On Aprils 5, 1999 the Secretary-General of the UN informed the Security Council that the accused had
that day arrived in the Netherlands where they had been detained by the Dutch Authorities. He added
that the French Government had informed him that Libyan Government had satisfied the conditions for
the suspension, of Santions.

(30) Aust Anthony, Op Cit., P. 294.

(31) The Montreal Convention was adopted at an international diplomatic conference held under the auspice
of ICAO on September 23, 1971. The purpose of the convention is to protect the safety of international
civil aviation and its facilities and to increase the confidence of people al over the world in the Safety
of International Civil Air Transport. The Montreal Convention is the applicable treaty in the cases of
aircraft sabotage dealt with in this article and it is in force among a very large number of sates,
including Libya, France, the U.K. and the USA. It has been supplemented by Montreal Protocol for the
Suppression of Unlawful Acts of Violence at Airports Serving Civil Aviation, 1983.
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(32) The text of the Montreal Convention is to be found in International Legal Materials, Vol. 10, 1971, PP.
1151-1156.

(33) See the statement of the delegation of Japan to the Montreal Conference, ICAO Document 9081-LC 170-
1 PS paragraph (10) (Acts of violence against international civil air transport and its facilities on doubt
jeopardize the safety of civil aviation serioudy affect the operation of international air services and
undermine the confidence of the people of the world in the safety of international civil air transport.

(34) The Text of the Protocol isreproduced inILM. Vol. 27, 1988, PP. 627-630.
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(43) Oppenhim, International Law, Stevens, I;ondon. 1995, P. 276.
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(48) Malmborg K., New Development in the Law of International Aviation, The Control of Hijacking,
Proceedings of the American Society of International Law, Vol. 37, PP. 75-80 .

49) Beveridge "08" Cit., PP. 907-910.

50) Weller M., Op. Cit., PP 302-310. ) ) )

51) Fitzgerald G., Development of International Rules Concerning Offence and Certain. Other Acts
Committed on Board Aircraft, Canadian Yearbook of International Law, Vol. 1, 1963, PP. 230-251.

(52) His delegation wished to be sure that the convention would apply only to deliberate acts of sabotage
(that is to acts where it was the intention or purpose to endanger the aircraft or to cause danger etc.)f
everyone was aware of how easily one could quite internationally do something that had the effect o
endangering safetgovglthout intending that result .

(53) Williams, G., Textbook of Criminal Law, Stevens, London, 1978, P. 30.
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(55) The Rome Convention, the Text of the Convention isto Be Found inlLM, Vol. 27, 1988, PP. 672-684.
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(60) Article (2) Paragraph (A) of the Montreal Convention defines in-flight as follows :-

An aircraft is considered to be inflight at any time from the moment when al its external doors are
closed following embarkation until the moment when any such door is opened for disembarkation in the
case of a forced landing, the flight shall be deemed to continue until the competent authorities take over
the responsihility for the aircraft and for persons and property on board.

(61) Article (1) Paragraph (3) of the Tokyo Convention reads for the purposes of this convention an aircraft is
consdered to be in flight from the moment when power is applied for the purpose of take-off until the
moment when the landing run ends.

(62) Mendelsohn A., Inflight Crime: the International and Domestic Picture Under the Tokyo Convention,
Virginia Law Review, Vol. 53, 1967, PP. 509-563.
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(63) Article (2) for the purpose of this convention (a) an aircraft is considered to be in service from the
beginning of the prefhﬂht preparation of the aircraft by ground personnel or by the crew for a fic
flight until twenty-four hours after any Iand[n% (b) the period of service shall in‘any event extend for the

entire period during which the aircraft Isin ﬂﬂat as defined in Paragraph (?L_(S)lf thisarticle,
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(70) The Text of the Hague Convention isto Be Found inlLM., Val. 10, 1971, PP. 133-136.

(71) International Conference On Air Law Tokyo, Vol. 1, 1963, P. 323 Est.

(72) Shubber S., Sabotages and Attacks Against Ships Cargoes and Persons On Board, the Rome Convention
1988, Austrian, Journal of Public and International Law, Vol. 43, 1992, P. 139 Est.
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(77) Barrie G., Crimes Committed Aboard Aircraft, South African Law Journal, Val. 83, 1963, PP. 203-208.
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(81) See Article (3) Paragraph (2) (c) of the Rome Convention .

(82) Malik S, Legal Aspects of the Problem of Unlawful Seizure of Aircraft, Indian Journal of
International Law, Val. 9, 1969 , PP. 61-71.

(83) International Herald Tribune, March 8, 1971.
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(84) Brownlie A., International Law, Oxford University Press, Oxford, 1963, P. 133 E<t.
(85) Bowett W., Self-Defencein International Law, Stevens, London, 1958, P. 139 Est.
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(88) Shubber S., The International Convention Against the Taking of Hostages, ICLQ, Val. 52, 1981, P. 205
Es. Jennings R., The Limits of State Jurisdiction, Nordisk tldsskrift For International Ret, Vol. 32,
1962, P 209 Es<t.

(89) ValeF., Servitude of International Law, Stevens, London, 1958, P. 40 Est.

(90) The Conventionisto be FoundinILM, Val. B, 1974, PP. 41-49.

(91) Jennings R., Op. Cit., P. 209 E<t.
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(96) Mankiewicz R., Prospects for the Preventing of Aircraft Hijacking Through Law, Columbia,
Journal of International Law, Vol. 9, 1970, PP 61-80 .
(97) Hrusk R., Aircraft Piracy Amendments of 1972, Remarks in the Senate, Congressional Record,

Val. 15, 1973, P. 1183 E<.
(98) Evans A., Legal Aspectsof International Terrorism, Lexington, New Y ork, 1978, P. 589 E<t.
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(100) Cheng R., The Law of International Air Transport, Stevens, London, 1961, P. 90 Es.
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(102) James A., The UN and Frontier Disputes, Thames & Hudson, London, 1970, P. 86 Est.
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(109) Fitzgerald G., Toward Legal Suppresson of Acts Against Civil Aviation, International
Conciliation, Vol. 14, 1974, P. 42 E<t.

(110) UN Convention On the Law of the Sea, Article(91) states that. «...(1) every state shall fix the conditions
for the grant of its nationality to ships, for the registration of ships in its territory, and for the right to fly
its flag. Ships have the nationality of the state whose flag, they are entitled to fly. There must exist a
genuine link between the state and the ship. (2) Every state shall issue to ships to which it has granted
theright to fly itsflag documentsto that effect.”.
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(116) On 20 December 1991 France issued a communiqué announcing that the judicia inquiry into the
sabotage of a DC-10 aircraft on UTA flight 772 on 19 September 1989, causing 171 deaths, had
implicated several Libyan nationals and called upon Libya to produce al materia evidence , facilitate
access to documents and respond to requests made by the examining magistrate. France did not seek
extradition of the six but wasto try them in absentia.
Ly LsY 880 (il o o JU) Sl 0 5l Blas (3 a5l ) gl oile o o3 JI g (V1Y)
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(119) Zotiades G., The International Criminal Prosecution of Persons Charged With Unlawful Seizure of
Aircraft, Revue Hellenque de Droit International, Vol. 23, 1970, P 12 Es.
(120) Cheng R., Op Cit., P. 252 E<t.
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(121) ICI Reports 1992, P 11 Est.

(122) See the New York Convention Article (3) Paragraph 1 (8) the Convention Against Hostage-taking
Article (5) Paragraph (1) (a) the Convention Against Torture and Other Cruel , Inhuman or Degrading
Treatment or Punishment, the Rome Convention Article (6) Paragraph (1) (b) and the Convention
Againg Illicit Trafficin Drugs, Article (4) Paragraph (1) (a) (1).

Aaday Loy YV o il o o Skl Jpall 05U Bl 3 a5l gl sadle e (3 Jl e (VYY)

(124) Shubber S., The Jurisdiction Over Crimes On Board Aircraft, AJIL, Vol. 29, 1973, P. 51 Est.

(125) International Customary Law provides the following bases of extraterritoria jurisdiction (1) the
nationality principle (2) the passive personality principle (3) the security principle and (4) universality
principle.
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(127) Jennings R., Note on Regina V. Martin and Others, International and Comparative Law Quarterly,
Vol. 5, 1956, P. 604 E<t.

(128) It is recognised, nevertheless, that a state has with respect to its such ships or aircrafts a jurisdiction
which is smilar to its jurisdiction over its territory. Thus, the stat€s jurisdiction includes crimes
committed in whole or in part upon such ships or aircrafts.

(129) Poulantzas N., Hijacking or Air Piracy, Juristenblad, Netherlands, 1970, P. 566 Est.

Lty Ly VAT 2 el o o o JLd) J5ll 05 Gllai 3 a5l s e o 2 Jlde (VY
(131) Wurfe S, Aircraft Piracy Crime or Fan, William and Mary Law Review, Vol. 78, 1990, P. 820 Est.
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(132) The American Law Institute takes the following positions, a state may apply its law to activities,
persons or things aboard a vessd, aircraft, or spacecraft registered in the state, the application of law to
activities on board a state’s vessels, aircraft or spacecraft has sometimes been supported as an extension
of the territoriality principle but it is better seen as an independent basis of jurisdiction. Restatement of
the Law Third, Val. 1, 1956, P. 240 Est.
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(134) See Article (4) Paragraph (1) (6) of the Hague Convention , indeed Article (5) Paragraph (2) was

proposed by the Delegates of Australia and Ireland as an incorporation of Article (4) Paragraph, (6) of
the Hague Convention.
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(138) Two aircrafts exploded in flight, namely, a US-registered aircraft (Pan Am 103) over the Scottish town
of Lockerbie on 21 December 1988 and a French registered aircraft (U T A 772) over Niger on 19
September 1989. The two explosions killed 440 persons. Investigators of the debris of the US-registered
aircraft in Lockerbie found a few fragments of a bomb from these fragments, the U.K. and USA say that
atwigting trail led to the Libyan Secret Service, so the two states issued arrest warrants for two persons
aleged to be employees of the Libyan Secret Service. France also accused a group of Libyans of
destroying the French registered aircraft demanding their extradition.

(139) A Greek court sentenced a Palestinian to (18) years in jail for a mid-air bomb explosion on board a Pan-
Am flight to Hawaii in 1982, which resulted in the desth of Japanese teenager and the wounding of (15)
other passengers. The offender was arrested at Athens Airport in may 1988 on a US tip off.
International Herald Tribune January 9, 1992, P. 8. According to the Press report, the Greek
Government rejected a US request for the extradition of the person concerned made in September 1990,
but tried himin its courts.

XYoo VMYV (g oS sl Zimeno (JAad) 2082 )3y oS0 cplll ode SV €0

P sl hala alae o S ) e Ayl Jusd 2S5 Olhe e ) ws (1 £))

CeVAAANY/Y Y 3 Oles Bimay



y¢o P 51 0 U gl Gy 2 56 iy o 87 ool J g 2 U0 ol

P e Lod 3 i 35Lad) Sleh Y1y 23l Y il (Sl Sladl olas YU
S0l s ¢ Bl 4SS (Professor Higging) aeels) B s =l gy ny V0L
oy iV 3 sze 1S e s b QL a8l (e (V) 8,8 (0) B3l O sl
(V) 35U 3 wode o il > Y JlesY) e iSRG arsll oo LG 60 Of e 25T
L 906 JlaeV1 &b 1555 il el of a0 1 OIS O e ) O pa
(Y) 5,25 (0) 33Ul (g g \AAM\W(.\LQJ}@\SM.K\; of L sl Cs;) 5,4l
Pian W i & ey Sl olant) Gl ga G J2 ¢ g O 5oy el
G 4 s.\_xzi\:&lﬂ.u(V)sjé(o)sgupg@w@sow\vﬁa{;};:”¢gwm

ey,

JLir 13U (3 Jliadll jolamV) (3 W) CTP0Y Sladl ol el e Lo

(O £8)

O Jlal bl Ao pen A3 e () 5,8 (&) B ade 2 (o) U alin

o lael Aol gliadll ol V1 el el gomd Wb O 58 50 Baize o) 5 0 O]

Vs OF 2eaaYl okt ¢ 20l ““)@.Juq Y SLadl olam V) dsle (3 s T
Ao iV Codiadl Ao ey, 2351y e I dstl o 8 ) 5 o5 28 amenal 4t T
S8 U SN S 3 Tl e adb 6 2T g ey il pinall ¢y a0l 6
aupaia_gw\wgﬁ@u Gl @ ags ¢ Tl e ol Ul ) o g O
T jledl Lo Joadl ) ol se e O%ale b 3155 13) Y] W ke 0SS 0T S0 Y sl
oY Lt e W1 Oh 215 Jghall e 0S5 48 23 o oy 2 YL smd
PRV e B SO U PR I VN PR W SR P B R P FN RO TR

(142) Oral Hearingscr 92/3 March 26, 1992, P. 45 E<.

(143) During the hearing of the Libyan application for provisonal measures counsel for the U.K. Professor
Higgins argued that Article 5 (2) of the Montreal Convention imposes upon each party to the
convention a duty to ensure that its law provides for jurisdiction over the offences listed in Article (1)
irrespective of where or by whom they were committed so that a state has the capacity under its own
law to try an offender if it does not extradite him. The text of Article 5 (2) makes clear that what is
involved is the creation of jurisdiction and not its exercise in an individua case. It is submitted with
respect that while it is possible to interpret Article 5 (2) of the Montreal Convention is the way
advanced by Professor Higgins, this interpretation would probably not be in line with the objective of
the convention nor with the intention of the drafters of it, after all the Montreal Convention was
intended to discourage and eventually stop all acts of aircraft sabotage, hence jurisdiction covers all
aspects under International Law.

(144) The position of the American Law Institute with respect to the Hague , Montreal, New York and
Hostage-Taking Convention is that such agreements are effective only among the parties unless
Customary Law comes to accept these offences as subject to universal jurisdiction.

Sl Ly YT o il mm e cplal) sl 05U il S5 gl o e () £0)
(146) Shubber S, Op. Cit., PP. 173-176.
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(149) Shubber S., Op. Cit., P. 76 E<t.

(150) ICJ Reports 1950 P. 276 Est.

(151) Libya claimed that it had submitted the case of the accused Libyans to its competent authorities
for the purpose of prosecution see Libya V. U.K. ICJ reports 1992, P. 5.
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(152) During the deliberation of the Montreal Convention the Delegate of Zambia made the following
comments vis-a-vis Article (5) Paragraph (3), he said the latter provision did not exclude any criminal
jurisdiction exercised in accordance with national law. Those countries which had the principle of extra-
jurisdiction could take jurisdiction over an offender who was a nationa or if the offence had been
committed against that national.

e U1 0l S e gy p oS80 & giall ot 5f aaSL Al y 58] pn D3 (6 2T 0p3 U] Lo oge
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(155) Shubber S., Op. Cit., PP. 71-74.

(156) Professor Higgins described Article (5) Paragraph (3) as a saving provision designed to do nothing more
than make clear that any basis for criminal jurisdiction which already existed in the law of a state prior
to the adopt of the Montreal Convention is not excluded or superseded by the other provisions of the
convention.
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(157) Counsel for the US Mr. Schwartz said the Montreal Convention does not address how to sort out which
state should be given priority in exercising jurisdiction in a given case under International Law several
states may have authority to prosecute here, the states whose nationals were killed, the state of registry
of the aircraft, the state where the offence occurred, and the state where the suspects are in custody. The
purpose of the prosecution or extradition formula is to ensure that one of these states will exercise
authority to prosecute, but it does not dictate which.

(158) There is an effort to create such a priority of jurisdiction failed as did a smilar effort in the Hague's
Convention negotiations.

(159) Professor Hggins for the U.K. said Article (5) Paragraph (3) of the Montreal Convention does not
address the question of which state should exercise jurisdiction when more than one has a bass for
doing 0, further on the proceedings she observed counsel for Libya agreed and we are interested to
hear this that there was under the Montreal Convention no priority as to permissible jurisdiction and no
exclusivity. She went on to say in relation to Article (11) of the Convention.

(160) Ora Hearings cr 92/4 March 28, 1992, P. 41 E<.

(161) On a detailed trestment of Article (3) Paragraph (3) of the Tokyo Convention see Shubber S. Op Cit.,
PP. 71-74.

(162) Rozakis R., Terrorism and Internationally Protected Persons in the Light of the ILC’s Draft Articles,
International and Comparative Law Quarterly, Vol. 23, 1974, P. 56 E<t.



Yy ¢9 plall 1 0 5 Eosll by 2 56 2l 3 g 87 sl J g i S 1

e el s st ey O ey Lo ollali 5 el s oladl s 3 el e
o () 83U e i Ol jam (3 JLiad)l olans V) alliss (3 jglas L) s o
)l plans¥ 0 plall Bdle s Bl 6 oW Jleslly o3 A ¢ s e 23SV
O () 25 et Jom o () 53U Lede coms Aol SV (3 Y] it § 5l e
AT gl al gl el bl e T e el i OF () 8501 o8] 3 0T o) s e (550
e gl LA foadl e O (3) 850l el VLo ol 0,5 o () #3135 2] L el
Lol iy dpele 30 mis, jolant V) s 05 of (5) 1l &l 3 50501
& G5 BV WS J &0 e 5 sUall gl Wb oy 5 5l b gy o) gl 5T
20 T e S Gy U3 e gz Y 0T Ol U3 e 365 £all o
US;LH\JJGOPL;'\M_MTL»MJL@JUM)@M\ Loliazs| Wb adls) |S7 o
@ danll ollld) () acldy s jlall (e Je GU e a3 ) ab dnnly ol
il e JL g pn 23BY By o ¢ sl s Lo 770 b a5 By pe 2135
sdon adaid) ST adliY) bl (3 bl Cwlll OIL ud Gl e 06 -

VAL ada L ol ¥I o el e i

JU s g0 LB e T EIW Cel
i sa Lol sl U] ade o SO T cgel) S s &F Jo bl O e
dgabl ey L 3y 3 Ll )T 3 ety o A S e A B e 282
12 e ool o gl A g Ul Jased ohd o3 L 58 o) kel il 0 50 Y
i S Lol e L s ) sy T s 3 e s L 5 B
e o ) e e a3l 4 e Y s Ol Of sy s ad e V0 a4

(163) Kearney A., The Twenty-Fourth Session of the International Law Commission, AJIL. Vol. 67, 1973, P.
84 E4.

laday Ly VYA o il e pladl ol 0l s il S0 Bl o e (118)
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(166) According to Article (1) of the Tokyo Convention, the latter shall apply in respect of (a) offences

againgt pena law (b) acts which whether or not they are offences may or do jeopardize the safety of the
aircraft or of persons or property therein or which jeopardize good order and discipline on board.
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(168) American Law | ngtitute, Restatement of the Law Third, Vol. 1, P 556 Est.



il Sl ee Voo

(Oppenheim) JB webodl adas (3 S a5 3aalan (3 o153 Ol Al 355 (o F Je
S ol e (6T al gl bl 5T Ol Ll ol 5 Lo @055 IS7 0T (Grrotius) Lail
0555 502l ads Oy = S 3 g ) Vael 1585 s gt b} 3 O gy olonY
Lo sy etll oy Yl Ol e 5 el o2 0y 70 sl G5l e
G V) ekl Leis ¥ J gl e T il 8 OF ) BLoYL 0 5Ll S e agal) ) e
51 (Shearer) sl L™ YVlls aad i ys saales 3 paiate i) LU sy Bl
W) oL - (3 el 285 Y (Common Law) aslall 0 5l dosls ) ol
O3 Lgadas s o Lgmndey ol ales 01 (O°Connell) wissy Ls™ Va0
ps ¥ S50 ey Wt e s O (S Y ekl il I3 e 8 S plal sl
pos Al (3 Ayl By 5 S OF S 39 33U 5y A (3 Y] Lo ot 35l
G Sl e s Wb Jlp g 1Bl W Gl Lol i a0 e Tl
53 3 ol Sl s Agplize S5 Al adn g AV Lgudass Bl ) Jlosl OIS L gl o
o e Jlpsn 831 e (A) 83U i 0L s 3y Vs 83 e (A) B 3
it

13 LS el 3 Yol s il e sd O 2l Y1 DY (1)
JosVI s OF oas O dgns 38Lall J 5B ale y 508late J 55 o 83 5 50 aehord 233
Y L s s 33U ST 3 ) 28 20 Y

o ol Nl T A 3 g g Ay e ekl ey BBlaze A g3 2l 13] (Y)
sdon jlie) s SLA L g ok BBLEL Lgan L 5 Y & o sl g5 r ke =

A SN e Sl o)) Tl e ;) e Bw Ll (3L e I s JWST (V1)
Claday Ly AA 2 2 ) AAR A sl (ol gl 2 ol jall

Ll s 1 U2 G a0l ol e claadly BT (3 ) Ll 0560 31l J3le (V)
ey L‘j\‘ua(\ﬁ/\i N v o sud

(171) Shearer R., Extradition in International Law, Stevens, London, 1971, P. 28 Est.

(172) O’Connell W., International Law, Longman, London, 1970, P. 721. E<t.

(173) On the question of absence of a rule on priority of jurisdiction under the Hague Convention see
Shubber S, International and Comparative Law Quarterly, Vol. 22, 1973, p. 715 E<t.

(174) The legal committee of ICAO which was responsible for the preparation of the first draft of the
Montreal Convention said the committee decided to adopt in the new draft convention similar
provisonsasin Article (8) of the Draft Convention on Unlawful Seizure of Aircrafts.
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(175) International Conference On Air Law, Montreal loc. Cit., Documents, Vol. 2, ICAO doc. 9081-LC/170-
2 P. 33 Est.

(176) During the Montreal Conference the commission of the whole agreed to retain the wording of Article
(8) of the Hague Convention for Article (8) of the Montreal Convention. It is being understood that the
appropriate adjustment should be made to the reference in Paragraph (4).

(177) In the light of the foregoing, it may be permissible to refer to the travaux preparatoires of the Hague
Convention when appropriate, in order, to ascertain the meaning of Article (8) of the Montreal
Convention.

(178) It is interesting to note the direct way in which the European Convention on the Suppression of
Terrorism 1977 deals with this point. Article (3) thereof reads: the provisions of all extradition treaties
and arrangements applicable between contracting states including the European Convention on
extradition are modified as between contracting states to the extent that they are incompatible with this
convention. For the text of the convention see ILM, Val. 15, 1976, P. 1272 E<t.

(179) Bothe Michael, New Rules for Victims of Armed Conflicts Commentary On the Two 1977 Protocols
Additional to the Geneva Conventions of 1949, Martinus Nijhoff, London, 1982.
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(181) SeeArticles6-25 of the Vienna Convention.
(182) Oppenheim, Op. Cit., P. 957 Est.

(183) See Article 39 of the Vienna Convention.
(184) Oppenheim, Op. Cit., P. 559 Est.
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(185) Deere L., Palitical Offencesin the Law and Practice of Extradition, AJIL, Vol. 27, 1933.
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(187) Joyner N., Aeria Hijacking asan International Crimes, Oceana Publication, New Y ork, 1974, 7 E<.
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(191) DeereL ., Op. Cit., P. 13 Es.
(192) 1CJ Reports, 1936, P. 97 E<.
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(194) See Whiteman, Digest of International Law, Vol. 6, P. 810 E<t.
(195) The USrefusad to extradite the Czechod ovakian hijackers of three Czechod ovakian aircraftsin March 1950.
(196) Shubber S, Op. Cit., P. 716 Est.
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(198) Thisis clearly state in Libya’s application to the 1CJ for provisional measures in so far as the U.K and
The US are concerned.
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(199) 1CJ Reports 1992, P. 6 ES.

(200) If a contracting state which makes extradition conditional on the existence of a treaty receives a request
for extradition from another contracting state with which it has no extradition treaty it may at its option
consider this convention as the legal basis for extradition in respect of the offences. Extradition shall be
subject to the other conditions provided by the law of the requested state.

(201) The ICAO Subcommittee was unanimous in thinking that, the convention should not attempt to prevent
any state to refuse extradition of the person concerned in conformity with itslaw.

(202) Report of the Subcommittee ICAO Doc. 8838-Lc /157 P. 6 Est.
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(203) Italy refused to extradite a US national of Italian origin who hijacked a US aircraft to Italy in November

(204) It |s mterestl ng to note the observation made by Professor Higgins for the U.K. in this respect. She said
Article (8) (2) provides a mechanism by which extradition may be effected if the states concerned wish
to makeuse of it.

(205) Oral Hgarings, cr. 92/2 March 1992 P. 51 Est.

(206) The U.K Deegate said before ICAO Subcommittee the national laws relating to extradition differed
from gtate to state and that in many cases they had been hallowed by antiquity. It would be difficult for
many states to depart from the established principles of extradition laid down in their national law.

(207) ICAO Legal Committee 17 th Session, ICAO. 8877-1.c. 161.
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(211) It is clear from the proceedings of the ICJ that no extradition treaty exists between Libya and the UK,
the US, and France.

(212) Professor Higgins said the U.K has not, however, sought the extradition at all but has instead maintained
that Libya should for reasons unrelated to the Montreal Convention surrender the two accused. This
observation might be construed as an implicit admission that Libya is not required to extradite the
accused under the Montreal Convention.

(213) Counsdl for Libya argued before ICJ that it istrue that Article (8) Paragraph(2) provides further latitude,
but this is a discretionary right not applicable here. He went on Libya also intends to preserve the
following rights.

(214) See Article (8) Paragraph (2) of the New York Convention, Article (8) Paragraph (2) of the Convention
against Torture and Article 6 (3) of the Convention Against Illicit Traffic in Drugs, The difference
between these conventions and those mentioned in the latter have dropped the expression at its option.
The latter term weakens further the undertaking of the parties the conventions concerned.
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(215) Contracting states which do not make extradition conditional on the existence of a treaty shall recognize
the offences as extraditable offences between themselves subject to the conditions provided by the law
of the requested state.

(216) Sir Robert Jennings and Sir Arthur Watts, have said the following on this point the specification of
extraditable crimes in a bilateral treaty may be extended not only by a further bilateral treaty but also by
multilateral treaties dealing with the suppression of certain offences which may provided for those
offences to be deemed included in extradition treaties concluded by the contracting parties. They go on
togive, inter dia, Article (8) Paragraph (1) of the Montreal Convention as an example.

(217) Oppenheim, Op. Cit., P. 957 Est.

(218) See ICJReports 1992, P. 6 Est.

(219) Omar A. Bakhashab., The Relationship Between the Right of Self-Defence On the Part of States and
Power of the Security Council, Journal of King Abdul-Aziz University, Economics and Administration,
Val. 9, 1996, P. 10 Est.
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224) Aust A., Op. Cit., P. 278 Est
225) See Article 10) Paragraph (2) of the Convention Al alnst Hostage-Taking and Article (11) Paragr
2) of the Rome Convention, Article (8) Paragrap c§2) of the New York Convention, Artlclea&)

aragraph (2) of the Convention Against Torture and Article (6) Paragraph (3) of the Convention

Agalnst III|C|t Trafficin Drugs.

(226) Each of the offences shall be treated for the purpose of extradition between contracting states, as if it
had been committed not only in the place in which it occurred but aso in the territories of the state
required to establish their jurisdiction in accordance with Article (5) Paragraph, (b) , (c) and (d).
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(227) In his dissenting opinion in the Case of Interpretation and Application of the 1971 Montrea
Convention, Judge Ajibola, referring, inter alia, to Article (5) of the Montreal Convention, observed,
the hydra-headed problem or conflict of jurisdiction to prosecute which must clearly be borne in mind
in this case in that the two parties have the right obligation to prosecute offences listed in the
convention in their respective states Article 5 (1) enumerates such options.

(228) The Solicitor General of Scotland Mr. A. Rodger QC. said the following, , during the oral hearings of
Libya’s application for provisonal measures in relation to the destruction of Pan Am flight 103, the
Scottish courts have jurisdiction of course on the basis they are the courts of the locus of the offences,
that basis of jurisdiction is one of the most fundamental recognized in Customary International Law.

(229) Aust Anthony, Op. Cit., P. 278.
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(232) Oral Hearings Cr. 92/2 March 26, 1992, P. 51 Est.
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(234) The US unless exempted by treaty from surrounding its own national dose so as a matter of

obligation and in pursuance of its territoriality conception of jurisdiction Great Britain likewise
has always been prepared to surrender her own nationals.

(235) Oppenheim, Op. Cit., P. 955 E<t.
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(238) In principle any individual, whether he is a national of the ;':\)/rlosecuting date or of the state which is
required to extradite him or of a third state may be extradited. Many states, however, such as France and
Germany, never extradite one of their own nationa to a foreign state, but themselves have the power to
punish them for grave crimes committed abroad. Other state including the U.K have not adopted this
principle and in the absence of treaty provisions to the contrary make no distinction between their
nationals and other persons whose extradition from their territory is requested.

239) Oral Hearings Cr. 92/2 March 26, 1992, P 71 E<t.
240) See|CJReports1992 P. 6 Est.
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(244) See|1CJ Reports 1992, P. 24 Ex.
(245) See International Conference on Air Law, The Hague, Vol. 1, December 1970.
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(246) Counsd for Libya argued that there is no obligation in International Law to surrender nationals in the
absence of specific extradition agreements which did not exist in the present case.

(247) Article (9) of the Convention Against Hostage-Taking allows the requested state to refuse a request for
the extradition of a hostage-taker if it has substantial grounds for believing, inter alia, that his position
may be prejudiced on account of race, religion, nationality, ethnic, origin, or political opinion.

(248) See Article (6) Paragraph (6) of the Convention Against Illicit Trafficin Drugs.

(249) On the question of a fair trial see the observation made by Ad Hoc Judge El-Kosheri, in his dissenting
opinion, Yearbook of the Institute of International Law, Vaol. 60, 1983, P. 219 E<.
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(252) The re%u&st of France, the U.K., And US to be found in UN Doc. /23306, December 31, 1991, UN
Doc. /23307 December 31,1991, UN Doc. S/23308 December 20, 1990 and UN Doc. $23309
December 20, 1991. On the Position of Libya see UN Doc. $/23221 November 16, 1991, UN Doc,
§/23396 January 9, 1992, and UN Doc. §/23417 January 13, 1992. Most of these documents are
reproduced in ILM. Val. (31) 1992, P. 717. It is to be notéd that while France requested Libya only of
co-operation with the French authorities in order to help establish responsibility for the terrorist act it
could be argued that it implicitly went aong with the U.K. and US requests mentioned above. This
&oathld e%te supported by the wording of the French statement and the French, U.K. and US Joint

ement.

(253) See UN Doc. §/23306 and UN Doc. /23309
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(257) Aust Anthony, Op. Cit., P 278 Est.
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(259) Aust Anthony, Op. Cit., P. 28 Est.

(260) Resolution (731) requested the UN Secretary-General to seek the co-operation of Libya He twice sent
a representive to Tripoli and reported to the Council on February 11, and March 3, 1992, that Libya had
shown no inention to comply with terms of the resolution on the day his second report was published
March 3, 1992, Libya filed its applications against the U.K. and the US at the ICJ invoking Article (14)
of the Montreal Convention as the basis for jurisdiction, together with requests for indication of
provisonal measures of protection. Libya claimed that the respondents were trying to bypass the
Montreal Convention by, inter aia, seeking sanctions against Libya. Three days after the completion of
the oral hearings on the Libyan requests for provisona measures the Security Council adopted on
March 31, 1992, Resolution 748, the vote was (10) in fauour with five abstentions (Cape Verde, China,
India, Morocco and Zimbabwe).

(261) Omar A. Bakhashab, The Implication of Iragi Invason of Kuwait, A Lega Study Within the
Framework of the UN Charter, Journal of King Abdul-Aziz University, Economics and Administration,
Vol. 12, 1999, P. 23 E<t.
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(264) Kelson H, The Law of the UN, Mcmillan, New Y ork 1950, P 744. Est.

(265) Russett P., The UN in New World Order, Foreign Affairs, Vol. 18, 1991, P. 69. E<.
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(266) ICJ Reports1962, P. 151. E<.
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(269) Bowett D., The UN and Peaceful Settlement, Europe publications, London 1972, 179 Est.

(270) See Security Council Resolution (14) of July 22, and August 9, 1960.

(271) See Security Council Resolution (232) of December 1966.

(272) See Security Council Resolution 660, of August 2, 1990 and 678 November 29, 1990

(273) See Security Council Resolution 757, of May 30, 1992.

(274) See Security Council Resolution 733, of January 23, 1992.
(275) See Security Council Resolution 837, 1993, Operative Paragraph (5).
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(276) The General Assembly adopted Resolution 2314 (xxxx) on December 14, 1974 on the definition of
aggression, see General Assembly Official Record, 29 th Session, Supplement no 31, a/9631) PP. 142-144.
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(279) Goodrich H., The UN and the Maintenance of International Peace and Security, Jont International
Business Venturess, New York 1961, P. 398.

(280) SeelCJ Reports 1992, P. 14 Est.
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(281) In a third resolution adopted by the Security Council on November 11, 1993, Resolution 883, 1993 the
Council reaffirmed to its previous resolutions and repested its determination that Libya’s failure to
respond to the requests and decisions in Resolution 731, 1992, and 748, 1992 constitutes a threat to
international peace and security. It decided again acting under Chapter VII of the Charter to widen the
sanctions applied under previous resolutions by requiring the freezing of Libyan assests aboard , except
for financial resources derived from the sale of ail.

(282) SeelCJ Reports 1992, P. 105, Paragraph 33, and P. 120 Paragraph 33.
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283) See Security Council Resolution 461 of December 31, 1979, Fifth Preambular Paragraph.

284) Are member to be treated as having accepted in advance whatever decisions the council might take so
that such decisions have the very same force as the Charter provisions the mselves. It may be doubted
whether dtates ratifying the Charter ever believed they were granting to the Council a blank chegue to
modify their legal rights. He went on, this is why the last phrase of Article (25) in accordance with the
present Charter is s0 important. The Council ‘decisons are_biding only, in so far as the:r/1 are in
accordance with the Charter. They may spell out or particularise, the obligations of members that arise
from the Charter, but they may not create totally new obligations that have no basis in the Charter for
t%ﬁ%ﬁ” 8|g % g>2<ecut|ve organ not a legidative. In short, the Council does not have a blank cheque,

(285) Bowett D., The Impact of Security Council Decisons on Dispute Settlement Procedures, European

Journal of International Law, Vol. 5, 1994, PP. 92-93.

(286) See Tomuschat commenting on the Lockerbie case and whether the Security Council is bound to respect
general rules of international law, in connection with, the extradition of nationals, he said no one
contested the empirical finding that many states do not extradite their own nationals such reluctance
accords perfectly with present-day international law. Therefore, it may seen unacceptable to impose on
a date a duty which is not derived from A%meral international law and which openly seeks to restrict
sovereign powers normally held by a state (AJIL, Vol. 86, 1992, PP. 522-523.)
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(288) Gowlland-Debbas, Maintains that the Lockerbie case created a potential conflict between two organs
of the UN seized by different partiesto adispute. (ICJ Reports, 1984, P. 435 E<t.)

(289) Higgins R., The Development of International Law Through the Political Organs of the UN, AJIL, Val.
86, 1992, P. 520 Est.
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(291) BemisR., The Latin America Policy of the USA, Oceana Publications, New Y ork, 1984, 145 Est.

(292) The second is that in practice the Council has rarely seen fit to treat the dispute before it as disputes
appropriate for reperence to the ICJ under Article 36 (4) or (38), apart from the recommendation to the
partiesin the Corfu Channel Caseto take their dispute to the ICJ.

(293) It is evident that in reaching its conclusions about the law the Security Council has not acted in a way
that would normally be recognized as judicial. Though, it may have given the defendant party an
opportunity to put its case, it certainly will not have heard evidence presented in the systematic manner
asociated with court proceedings there will have been no cross-examination of witnesses, there will
have been no detailed assessment of the legal background and the legal factors and above all, the
assessment of the evidence and the determination of the law will not have been free from collateral =
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= political considerations in the same way as the process of reaching a trully judicial concluson would
or should have been. The usua procedure is that a draft resolution expressing the conclusions of the
Council will have been circulated at an early stage in the debate, perhaps even before its actua
commencement, and activity in the Council will have been aimed at negotiating the final text of the
resolution and securing political adhesion to it, rather than at reaching an impartial conclution based
upon unbiased considerations of facts and objective examination of the law. Certainly there will be no
statement by the Council as such presenting a reasoned explanation of its conclusions of law and fact in
a manner comparable to that of judgement of a court of law, (Lauterpacht E, Aspect of the
Adminigtration of International Justice, Stevens, London, 1991, P. 39 Est.)

(294) HigginsR., Op. Cit., P. 27 Est.
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(297) Oral Hearings, Cr. 92/3 P. 69 E<.
(298) Beveridge, Op. Cit., P. Est.
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(300) Judge Bedjaoui, Believesthat the ICJ should have considered the validity of Security Council.

(301) Inathird resolution adopted by the Security Council on November 11, 1993, Resolution 883, 1993, the
Council reaffirmed its previous resolutions and repeated its determination that Libya's failure to
respond to the requests and decisions in Resolution 731, 1992, and 748, 1992congtitutes a threat to
international peace and security. It decided again acting under Chapter VII of the Charter to widen the
sanctions applied under previous resolutions by requiring the freezing of Libyan assets abroad except
for financial resources derived from the sale of ail.
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(303) A commentator on the Lockerbie Case observed that by endorsing the demand for compensation the
Security Council apparently endorses the view that Libya has breached international law and should
make reparations, snce the object of the previous demand was to alow criminal trials to proceed this
could be regarded as prgudicial; in strict sense of the word.

304) Seethe Concise Oxford Dictionary 8 th Edn, 1990, P. 1228 Est.

305) Judge Shahbuddeen in_his separate opinion made the following observations on the issue of prior
determination of the guilt of the accused Libyans, since the ground on which the U.K. made its demand
for ment of conpensation was that Libya had engaged international responsibility for the crimes
allegedly committed by its two accused nationals, the making of the demand for cFayment, promptly,
and in full constituted a public and widely pubicised announcement by the respondent state of a prior
determination by it as a state that the two accused in fact guilt of the offences charged.
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(307) KelsonH., Op, Cit., P. 111 Est.
(308) Aust Anthony , Op, Cit., P. 280 E<t.
(309) ICI Reports, 1992, P. 15 Est.
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(311) Counsdl for Libya Mr. Suy made the following observations, referring to ten international conventions
against international terrorism recalled by the UN General Assembly in its Resolution of December9,
1991, entitled measures to eliminate international terrorism, he said at this moment, these ten
conventions congtitute the code of international law concerning the elimination of international
terrorism. What right does the Security Council have to ignore, this important result of work done
during the last (30) years to develop international law. What is it that inspires the respondents with the
idea of claiming that the 1971 Montreal Convention is not to be applied, how do these parties dare
maintain that from now on the struggle against international terrorism is no longer within the
framework of the provisions of international law that have been specifically adopted to that end and
that this series of ten conventionsis no longer to be applied (Oral Hearings March 26, 1992, P. 73 Est).
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(313) Ora Hearings, March 26, 1992, P. 38.
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(315) SeelCJ Reports, 1992, P. 105.

(316) Ibid. P. 38.

(317) It is interesting to observe that Judge Weeramantry in his dissenting opinion agrees with the majority of
the court on this point he said, | take the view that Resolution 748, 1992, must be treated as binding on
Libya in terms of Article (25) of the UN Charter and that terms of Article (103) the obligations it lays
down to prevail over the obligations flowing from any other international agreement. In specific terms
resolution even if they should conflict with the rights of Libya claims under the Montreal Convention.
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(319) 1CJRepots 1992, PP. 17-18.
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(321) The majority and dissenting opinions seem to be in agreement that there are such limits and that they
cannot be left exclusively to the Security Council to interpret . The legality of actions by any UN organ
must be judged by reference to the charter as a condtitution of delegated powers. In extreme cases, the
court may have to be the last-resort defender of the system’s legitimacy if the UN is to continue to enjoy
the adherence of its members, this sees to be tacitly acknowledged judicial common ground, AJIL, Val.
86, 1992, PP. 522-523.

(322) It might be argued that the Security Council has no authority to deal with individual cases its primary
function being to ensure international peace and security in interstate relationship ( Articles 24, and 39
of the Charter).

(323) During the hearings of the Libyan application for provisonal measures, the question was raised as to
whether Libya could try the accused Libyans who were described as officers of the Libyan Intelligence
Services. Judge Schwebel asked dose the Montreal Convention cover such an accusation of acts of
persons in official service carrying out official purposes, would the trial by a state of persons alleged to
be its own official be the prosecution by a contracting state which is contemplated by the Montreal
Convention .

(324) Allott P. International Court of Justice, Europa Publications, London, 1992, P. 128 Est.

(325) ICJ Ora Hearings, CR 92/6 March 23, 1992, P. 48 E<t.
(326) Ora Hearings, CR 92/3 P. 69.
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(329) It must be pointed out that the U.K. does not seem to consider the ICJ competent to exercise review
power over Security Council resolutions. Higgins stated during the oral hearings of the Libyan request
for provisonal measures that the ICJ is not in any general sense an appeal tribunal available to member
states who have not been able to make their views prevail in the Security Council.
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(330) Gill T., Believes that the ICJ is not a congtitutional court of the UN system. It has no power of judicial
review of the decisions of actions of either the Security Council or any other organ or agency of the UN
system. American Society of International Law, Vol. 69, 1998, P. 284.)
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(334) The Solicitor General for Scotland affirmed to the court that their guilt or innocence will be determined
not by the Lord Advocate nor by the Government of the U.K. True in the sense that guilt is for the
courts but it is nevertheless clear that guilt has aready been determined by the U.K. as a state, the US
demand that Libya must pay appropriate compensation promptly and in full presupposes a
determination by the US that the accused are guilt since the responsibility of theLibyan State is
premised on the guilt of the accused.
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(340) Litine M., Aircraft Security and the Repression of Terrorism, Revue de Droit Penal et de Criminology,
Val. 1, 196, P. 50 E<t.

(341) Counsel for Libya Professor Salmon agreed that the Montreal Convention dose not provide for
exclusivejurisdiction or priority of jurisdiction.

(343) ICI Reports 1992, P. (5) Paragraph (5).

(344) The proposal which was pursued by Libya with most vigour was the seemingly extraordinary one of a

trial under Scots Law before a Scottish Court sitting at the Hague. This was put by Libya to the UN
Secretary-General on December 8, 1993, following the adoption of Resolution 883.
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(345) It was clear from the state that any proposal to export the Scottish Trail to the Netherlands would have
to surmount many legal, technical and logistic obstacles, since the holding of a crimina trail is a
sovereign act, the consent of the Netherlands would be needed. This would require a tresty with the
Netherlands and legidation there and in the U.K.

(346) Aust Anthony, Op. Cit., P. 286.

(347) The British Government invited UN representatives to visit Scotland to study the Scottish Judicial
System which differs somewhat from that in England and Wales, the Secretary General after consulting
the Security Council asked the former Chief Justice of Zimbabwe , Dumbutshend and Professor
Schermers of Leaden University to undertake the task in December 1997, they submitted their report.

(348) ICI Reports 1998, P. 9 E4t.

(349) Libya made various suggestions for ways by which the accused might be tried by a seven-man
committee established by the League of Arab Statesin France, in Libyaor in another Arab State.

(350) On December 1998, the Secretary-General travelled to Libya to seek a reopense to the demands in
Resolution 1192, there followed further diplomatic efforts particularly by Saudi Arabia and South
Africato pursuede Libyato hand over the accused.



il Sl e YA¢
5o tilamnd) Ui 0l pLA) (3 3l ae S susles pLl) umtl) o oSU aladl Y
o L)V el S0l Y Jas p1aq8 /g0 3y TR W ) Cragl
AT ol i bl Slalldl L3 e iy 1 a1 Yoy gl OF 4 Lal a8
RIRCVUTE (R SRHIIRCHIN B RO BRFSEECIE YA WETE WU R SUEI R SX P
BAels 2y HLLSCLY S s (Camp ZeiSt) o) maS (3 RSV 3, 2))
O ST LY s s (Utrecht) 7 Vaad b e a2l pe 1 Ss
TE ) S 5 e L sB3) ¢ (VVAY) W35 AN e (A) 5,280 lllaze OF pla)
gl wlll ol cos )l ae S ol Cal Y1 2 a4 i S bl LS
08 s Ll e Slsidl g ol e (15 ) e ) 3 UL Glan L 4
L 5abs] (S sl L) el e S0 &7 83 sy 1) 35 il el Y1 e
3y Bl Bl sy 2 V4RV YIY s TV e e 5 s
) S 25, sV el a8 w87 e gL (Lord Sutherland)
sl (3 clast B cragdll 0L glhed) plgsW) Gl b 0201 5 Bl bl o ¢ Led
Sl a5y (S Olismal do b ¢ Bl cwlael (SOl a3 ey w81 SO TV
S Al s e bl de Gy ) by e il Y1 2SS
Moy YooY ple ojle @ ol palall o S sl el Gl sliad S
L all wMle s s a5l &5 50l L Dl by o lsial) Sl 06 )1 s

'(TC'A) L. \'\/._S\

(351) Aust Anthony, Op. Cit., P. 292 E<t.
(352) A site for the court was chosen at Camp Zeist a Dutch Military Establishment near Utrecht.
(353) Aust Anthony Op, Cit., P. 295 E<t.

(354) The day that accused were handed over the Secretary-General sent a letter to the President of the
Security Council confirming that the requirements of Paragraph (8) of Resolution 1192, had been met.

(355) The court met firstly on 7 th and 8 th of December 1999 presiding by the Judge Lord Sutherland at the
first public audience, the court rejected the defence argument that the charge of conspiracy to murder
should be dropped. Lord Sutherland accepted the prosecution argument that a successful conspiracy was
a crime which continued up to when it was executed. He also turned down the defence request that the
indictment should not include the alegation that the accused were members of the Libyan Intelligence
Services, Lord Sutherland gave leave for the defence to appeal aganst these two rulings to the High

Court sitting in an appellate capacity.
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(358) Lord Sutherland turned down the defence request that the indictment should not include the allegation

that the accused were members of the Libyan Intelligence Services. He gave leave for the defence to
appeal against these rulings to the High Court sitting in an appellate capacity.

(359) Aust Anthony Op. Cit., P. 295.

(360) Resolution 748, 1992, caled upon Libya to accept responsibility for actions of its officials, pay
appropriate compensation and comply promptly and fully.
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(365) Judge Shahabuddeen in his separate opinion, made the following observations on the issue of prior

determination of the guilt of the accused Libyans : since the ground on which the U.K. made its demand

for payment of compensation was that Libya had engaged international responsibility for the crimes

allegedly committed by its two accused nationals, the making of the demand for promptly and in full

congtituted a public and widely publicized announcement by the respondent state of a prior
determination by it as a state that the two accused werein fact guilt of the offences charged.

(366) Crawford F., Explanation of the System of Jurisdiction, AJIL, Vol. 88, 1994, P. 144 E<.
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(368) In Resolution 748, the Council established Libyan responsbility for international terrorism under the
Charter by linking terrorist acts to Article 2 (4). It did this by implicitly endorsing the accusations of
individuall member states expressed in Security Council documents that Libya had breache international
law and in consequence should make reparations.
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23723 1CJ Reports, 1992, P. 14 E<. ) )

373) The day that the accused were handed over, the Secretary-General sent a letter to the President of the
Security Council confirming that the requirements of Paragraph (8) of Resolution 1192 had been met,
the sanctions were thereupon, immediately and automaticaly suspended without any further action by
the Council but Paragraph (8) also reaffirmed Paragrap? %6) of Resolution 883, under which the lifting

t

of sanctions requires a decision of the Security Council that Libya has complied fully with the requests
and decisonsin Resolutions 748 and 883.
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(374) On March 10, 1999, six Libyan nationals were convicted in absentia by French Court of the sabotage in
1989 of the DCIO aircraft on UTA flight 772 and international arrest warrants were issued for the six.
On March 31, the same court awarded damages totalling of FF. (211) million (roughly $U 30 million)
(to the parties civiles,) the families of the 170 victims.

(375) In November 1999 Libya having expressed its regret at the killing of WPC Fletcher, paid an undisclosed
sum to her parents.
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(387) ICJ, Reports 1992, P. 6 Est.
(388) Brownlie A., International Law, and the Use of Force by States, Stevens, London, 1963, P. 157 E<t.
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(389) ICJ, Reports 1992, P. 6 Est.

(390) The Security Council adopted on March 31, 1992 Resolution 748, the vote was (10) in favour with five
abstentions (Cape Verde, China, India, Morocco and Zimbabwe)

(391) Between 1992 and 1994 Libya made various suggestions for ways by which the accused might be tried
by a seven-man committee established by the League of Arab States, in France, in Libya, or in another
Arab State.

(392) Lust Anthony , Op. Cit., P. 282 Est.

(393) Article (9) of the Convention Against Hostage-Taking, allows the requested state to refuse a request for
extradition of a hostage-taker if it has substantial grounds for believing, inter alia, that his position may
be prejudiced on account of race, religion , nationality, ethnic origin, or political opinion.
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ABSTRACT. Two aircrafts exploded in-flight, namely a US-registered aircraft, Pan Am,
103, over the Scottish town of Lockerbie on December 21, 1988, and a French-registered
aircraft UTA 772 over Niger on September 19, 1989. The two explosions killed (440)
persons. Investigators of the debris of the US-registered aircraft in Lockarbie found a
few fragments of a bomb from these fragments, the U.K. and USA say that a twisting
trail led to the Libyan Secret Services, o the two states issued arrest warrants for two
persons alleged to be employees of the Libyan Secret Services.

France also accused a group of Libyans of destroying the French-registered aircraft,
demanding their extradition, the U.K. USA and France referred the matter to the Security
Council which adopted Resolution 731 on January 21, 1992, Resolution 748, on March
31, 1992 and Resolution 883, on November 11, 1993, applying sanctions not involving
the use of force under Chapter V11 of the UN Charter against Libya

Libya on the other hand, instituting proceedings on March 3, 1992 against the U.K.
and USA before the ICJ in respect of a dispute with the USA and the U.K. over the
interpretation and application of the Montreal Convention for the Suppression of
Unlawful Acts Against the Safety of Civil Aviation 1971, the UN Secretary-General and
the Arab league, Saudi Arabia and South Africa were also involved in attempt to find an
amicable solution to the dispute. Consequently, Libya agreed for a trial under Scots Law
before a Scottish Court stting at Camp Zeist a military establishment near Utrecht, in
Netherlands On August 27, 1998, the Security Council adopted Resolution 1192
endorsed the idea of a Scottish Trial in the Netherlands and the sanctions were suspended
immediately, after the handover of the accused. The Scottish Court finds Mr. Abdul-
Baset Ali Mohammed Al-Megrahi is guilt while Mr. Al-Amin Khalifa Fhimah is not
guilt. Mr. Al-Megrahi requested the High Court for a stting in an appellate capacity. If
his appeal is not accepted or the court ratified the judgement of the court in Camp Zeit,
then Libya will be responsible as a state then the U.K. and US will demand that Libya
must pay appropriate compensation.
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