
١٦م،٢ع 













 عمر بن أبو بكر باخشب




––




:المستخلص  




































 مقدمة
















(Federal State)






 
(1) Daniel Dzurek, Eritrea-Yemen Dispute over The Hanish Islands, Boundary and Security Journal, 

vol. 4, 1996, P. 70.  




 


   



 

(Agreement on 

Principles)

















                                                                                                                                        

 
(Federal State)








 



 

Stephen N. SchwebelRosalyn Higgins
Keith HightRobert Y. JenningsSir 






 



























(Beagle)(Nuera and Lennax)









 
  صلاح الدين عامر

 
(8) Allcock J., Border and Territorial Disputes, Longman, London, 1984, P. 246 Est. 



 











 مفهوم التراع وأسبابه: الفصل الأول 
 تحديد مجال التراع مدار البحث: المبحث الأول 


(Delimitation Of Boundary)


(Grant of Sovereignty)

(Territorial Conflict)










 
    عمر بن أبو بكر باخشب

١٥١ 
(10) Sharma S., Delimitation of Land and Sea Boundaries Between Neighbouring Countries, Lancers 

Books, London, 1989, P3 Est. 
(11) Jimenez De Arechaga. E., The Work and the Jurisprudence of the International Court of Justice. 

1974, BYBIL, vol. 11, 1987, P. 24 Est. 








   

















(Islands of 

Jabal el-Tayr)(The Zubayr Group)




 
 مفيد شهاب


٤ 





 

مفيد شهاب 
(15) Award of the Article Tribunal in the First Stage of the Proceedings, Territorial Sovereignty and 

Scope of the Dispute, Eritrea/Yemen, October 9, 1998, Located at Visited Sept, 14,1999, http:/ www 
pca-cpa. Org/Er-Ye. Award Toc, htm.  



 











(Minpuiers and Ecrehos)





















 
(16) Ibid. P. 669. 
(17) Evan Luard, Frontier Disputes in Modern International Relations, International Regulations of 

Frontier Disputes, Themes and Judson, London, 1970, P 14 Est. 

علي إبراهيم 
(19) Dzurek Daniel, Op., Cit. P. 75 Est. 















 






(Uti Possidetis)











(Rann of Kutch)



 
   عادل عبد االله حسن

 
   مصطفى سيد عبد الرحمن

 
(22) The Case ofMaghanbhai Ishwarbhai Patel and Others V. Union Of India 1969, IJIL, vol. 11, 1969, 

P. 534 Est. 



 










 


(Rann Of Kutch)













 عتحديد التاريخ الحاسم أو الحرج للترا



 
(23) Abou El-Wafa, A., Arbitration and Adjudication of International Land Boundary Disputes, REDI, 

vol. 42, 1986, P. 122 Est. 
(24) Allcock, J., and Others, Border and Territorial Disputes, Longman, London, 1992, P. 589 Est. 

   عمر بن أبو بكر باخشب
٤٤ 























(Eastern Greenland)


(Greenland)






 
(26) Nuno Sergio Marques Antunes, The Eritrea-Yemen Arbitration: First Stage-The Law of Title to 

Territory Re-Averred, International and Comparative Law Quarterly, vol. 48, 1999, PP. 363-364. 





(Critical Period) 

عادل عبد االله حسن 

(29) Johnson، D., Acquisitive Prescription in International Law, BYBIL, vol. 27, 1950, P. 342 Est. 



 




















(Islands of Jabal el-Tayr)(The Zubayr Group)






 









(Fitzmaurice)

 

(31) Award of the Award Tribunal in the First Stage of the Proceedings, Op., Cit. P 66 Est. 
(32) Fitzmaurice G., The Law and Procedure of the IJC, 1951, 4 Points Substantive Law, BYBIL, vol. 6, 

1955, P. 22 Est.  







































 
(33) Nund Sergio, Marques Antunes, Op., Cit., PP. 363-365. 
(34) Awar of the Tribunal in the First Stage of Proceedings Op., Cit., P. 669 Est. 
(35) Jennings, R., General Course of International Law RCADI, vol. 11, 1967, P. 425 Est. 
(36) RESANU, vol. 11, 1974, P. 845Est.  



 












(Critical Date)

















 
(37) Fitzmurice G., The Law and Procedure of the ICJ, Op. Cit., 25 Est.  


(M.Huber)




(RSANU, vol. 11, 1974, P. 845) 
(39) Fitzmaurice G., The Law and Procedure of the ICJ., Op. Cit., P. 64. Est. 
(40) Neno Srrgio Marques Antunes, Op. Cit., PP. 363-365. 








(Neither Too Early Nor Too Late)










 الأسس القانونية التي بنى عليها طرفي التراع حقوقهم من الجزر محل التراع: المبحث الثاني 





 






 
(41) Fitzmaurice G., The Law and Procedure of the ICJ, Op. Cit., P. 24 Est. 
(42) The Fundamental object is to ensure that the dispute is determined on the basis that moat just and 

equitable having regard to all the circumstances of the case.  
(43)ICJ Report, vol. 11, 1953, P. 265 Est.  







 

    بدرية بنت عبد االله العوضي
  



 









 الأسس القانونية التي بنت عليها اليمن حقها في الجزر محل التراع: أولاً 
 ر القانوني القائم على أساس مبدأ الحيازة الفعليةالتبري) ١(
















(The Principle Of Uti Possidetis)

 

بن أبو بكر باخشب      عمر 
– 

(47) The Tribunal established that the sovereignty of the Ottoman Empire was undisputed up to 1880 and that 
in relation to the eastern cost of the Red Sea that sovereignty had been exercised until the end of the First 
World War. In addition, attention was drawn to the need to distinguish between the islands that had been 
subject to the jurisdiction of the Khedive of Egypt acting from the western coast of the Red Sea, and 
other islands which remained under the Ottoman Vilayet of Yemen until the dissolution of the Empire 
after the First World War. 

(48) Bernard H., Oxman, International Decisions, AJIL, vol. 93, 1999, PP. 668-669. 

بن أبو بكر باخشبعمر   






(Allocation Of Jurisdiction)












(Uti Possidetis)




(Uti Possidetis)


 

(Uti Possidetis)













(Uti Possidetis)

 

(51) Ireland, Gordon, Boundaries Possessions and Conflicts in South America, Ocean Publications, New 
York, 1938, PP. 321-329. 

    مصطفى عبد الرحمن
 



 





(Guinea Bissau V. Senegal)


(Latin American Context)
















 
(53) Brownlie, I., African Boundaries, California Press, Berkley, 1979, 10 Est. 

علي إبراهيم  
(55) Arbitration Award of July 31, 1989, ICJ Report, vol. 53, November 1989. 
(56) The selection of two sitting Judges of the ICJ also has jurisdictional implications, if the validity of 

the award were challenged in the first second stage, it would be reasonable to assume that the ICJ 
wold be called upon to resolve the claims of nullity as occurred in Guinea Bissau V. Senegal. 

علي إبراهيم  
مصطفى عبد الرحمن – 


(Uti Possidetis)







(Madrid,Utrecht Lisbonne) 





(Administrative Boundary Line)


(Ceases Tobe Use)


(Guinea Bissau V. Senegal)









 التبرير القانوني القائم على أساس مبدأ ثبات الحدود وايتها وحق الشعوب في تقرير المصير) ٢(


…

                                                                                                                                        

 



(Uti Possidetis)




    (Uti Possidetis)            
 

(60) Cukwurah, A, O., The Settlements of Boundary Disputes in International Law, Manchester 
University Press, Manchester, 1967, PP. 112-116. 

    عمر بن أبو بكر باخشب
 – 

(62) The selection of two sitting Judges of the ICJ also has jurisdictional implications, if the validity of the 
award were challenged in the first or second stage, it would be reasonable to assume that the ICJ wold be 
called upon to resolve the claims of nullity as occurred in Guinea Bissau V. Senegal. 

(63) Maclom N. Shaw, The Heritage of States: The Principles of Uti Possidetis Juris Today, BYIL, vol. 75, 
1996, PP. 153-175. 



 

…














…


…

 






 




‘‘


’’
 








 
علي إبراهيم  
















 




(Western Sahara)














(Fure Gentiun)

 
(68) Rudolf Bernhardt, Encyclopedia of Public International Law, vol. 2, 1995, PP. 567-568. 
(69) Hoing F., International Law and the Transfer of Madated Territories, JCLL, vol. II, 1963, PP. 204 – 211. 

  عدنان موسى النقيب
 



 




 التبرير القائم على أساس حق السيادة) ٣(















(The 

Treaty of Lausanne)

 









(Statu Quo) 
 





 





 











 


(Treaty of Da-An)
(Imam of Yemen)


(Medieval Yemen)




(The Ottoman Wali)




 التبرير القانوني القائم على أساس الحق التاريخي) ٤(




 








 

(75) Brownlie Ian, The Rule of Law in International Affairs, Clarendon Press, Oxford, 1998, P. 152. 
(76) Bernard H., Oxman, Op. Cit., P. 670. 
(77) When a transfer of sovereignty occurs and the successor is generally recongnised as recovering a 

previous state of independence, the question arises whether the successor is bound by territorial grants or 
recognition of territorial changes by the previous holder. 



 





 









(Minquiers And Ecrehos)







 









No human transactions are unaffected by time. Its influence is seen on all things subject to change … 
For the security of rights, whether of states or individuals long possession under a claim of title is 
protected, And there is no controversy in which this great principle may be invoked with greater 
justice and propriety than in a case of disputed boundary 

(79) Nuno Sergio Marques Antunes, Op, Cit., P. 369 – 370. 







 

   عادل عبد االله حسن
 – 





 











(Legal Ties Of Allegiance)













 
(82) The Moroccan argument based upon personal allegiance and Islamic significance, is the crucial factor in 

Moroccan political systems. These internal aspects should, however, be understood in the light of the 
special nature of the Islamic concept of state which did not accept borders with the then Muslim 
community (Dar-el-Aslam). Therefore, Moroccan territorial sovereignty extended, as for as, religious 
authority ofthe Sultan. When European colonisation commenced, Morocco divided into the territory 
which was fully under the control of the Sultan and those territories which detached, where the 
inhabitants did not possess a great deal of power and were, In fact under submission, nevertheless, the 
latter territories were still part of Morocco since the inhabitants acknowledged the spiritual authority of 
the Sultan and this was not denied by Spain. Thus, these religious ties maintained political allegiance 
which were evidenced by documents dealing with the appointment of Caids. Moreover, the allegiance of 
the Sahrawis maintained by the imposition of Koranictaxes and custorns levies, as well as, the payment 
of special homage on the succession of every Sultan. the Sahrawis local leaders represented the Sultan in 
Western Sahara and, therefore, they were the agents in control of this territory. 

(83) Omar A. Bakhashab, The Organisation of African Unity and Regional Disputes, a Study of African 
Conflicts, Unpublished Thesis for the Doctorate of Law, Presented to the School of Law, at Glasgow 
University, Glasgow, 1984, PP. 290 – 328. 

(84) Treaty of Peace signed in Lausanne, July 24, 1923, by the British Empire, France, Italy, Japan, Greece, 
Romania, Serb-Croat- Slovene States and Turkey.  


 



 

 الأسس القانونية التي بنت عليها إرتريا حقها في الجزر محل التراع: ثانيا 
م١٩٤١راضي الإرترية في عامالتبرير القانوني القائم على أساس احتلال إيطاليا الفعلي لجميع الأ




(Res Nullius)








                                                                                                                                        

 






 





















 


 




















                                                                                                                                        
 












 







 








 

(89) T.O Elias, The Doctrine of International Law. AJIL, vol. 74, 1980, P. 285. 



 


(Res Nullius)



















(Legal Effects)
(Status Quo)

 
(90) In the case of the terra nullius the state which is in the course of consolidating title is in principle entitled 

to carry out acts of sovereignty, the important difference is that whereas the terra nullius is open to 
acquisition by any state, the territory subjudice is not susceptible to occupation, since the express 
conditions for its attribution may have been laid down already, and in any case there is an existing 
possessor whose interim possession may have received some form of general recognition.  

حامد سلطان  
(92) R. Y. Jennings, The Acquisition of Territory in International Law, Clarendon Press, Oxford, 1967, P.34. 
(93) Article (16) of the Treaty of Lausanne provides that ‘‘… Turkey hereby renounces all rights and title, 

whatsoever, over or respecting the territories situated outside the frontiers laid down in the present treaty 
and the islands other than those over which her sovereignty is recognised by the said treaty, the future of 
those territories and islands being settled or to be settled by the parties concerned…’’. 

(94) R. Y. Jennings, General Courses of International Law, R. C. A. A. I., vol. II, 1967, PP. 425-450. 











(Res Nullius)


(Rome Conversations)





(Offective Occupation)


(Putative 

Successor)

 وني القائم على أساس التوارث الدوليالتبرير القان) ٢(




                                                                                                                                        

 








 















 
(97) Nuno Sergio Marques Antunes, Op. Cit., PP. 356 – 366.  



 













–




…
…










 








 
علي إبراهيم  

(100) Bernard H. Oxman, Op. Cit., PP. 669 – 670. 
(101) Ibid, PP. 670 – 671 . 






























 

(102) O, Connel D., State Succession in Municipal and International Law, Cambridge University Press, 
Cambridge, 1953, P. 465 Est. 

(103) Bernard H. Oxman, Op. Cit., PP. 673 –374. 
  حورية توفيق مجاهد

 



(Res Nullius)












 

















(Common Law Courts)



 القيمة الاستدلالية لبعض أدلة الإثبات والفصل في التراع: الفصل الثاني 
 لتحكيم والنتائج القانونية التي توصلت إليهاطبقًا لقواعد العدالة وقرار هيئة ا

 أدلة السلوك اللاحق في التاريخ النسبي الحديث: المبحث الأول 





                                                                                                                                        
 

(RISANU, vol. 1, 1924, P. 228. 
(106) Bernard H. Oxman, Op. Cit., PP. 670 – 671 . 
(107) In the decision, the arbitrators explicitly affirmed that an arbitral tribunal must have entire freedom to 

estimate the value of assertions by the parties, and conclude asserting that the value and weight of any 
assertions can only be estimated in the light of all evidence and all the assertions made on either side of 
facts which are notorious for the tribunal.  

(108) Nuno Sergio Marques Antunes, Op. Cit., 372. 
(109) Brownlie, Ian, Principles ofPublic International Law. Oxford University Press, Oxford, 1966, P. 151 Est. 
(110) Johnson, D. M. N., Acquisitve Prescription in International Law, B.Y.B.I.L. vol. 13, 1950, P.332. Est. 
(111) Bowett D., Estoppel Before International Tribunals and its Relations to Acquiescence, BYBIL, vol. 63, 

1957, P. 176 Est. 














(Minquiers And Ecrehos)





(Ecrehos)








(Peaceful 

Display Of Functions Of States)









 
(112)Schwarzenberger G., A Manual of International Law, Stevens & Son, London, 1967, P. 631 Est.  
(113) Brownlie, I., Principles of Public International Law, University of Oxford Press, Oxford, 1966, P. 151 Est. 



 











(Process Of Sieving The Relevant Evidence)






(The Island Of Palmas Arbitration)




 
(114) In the decision, the arbitrators explicitly affirmed that an arbitral tribunal must have entire freedom to 

estimate the value of assertions by the parties, and conclude asserting that the value and weight of any 
assertions can only be estimated in the light of all evidence and all the assertions made on either side of 
facts which are notorious for the tribunal. 

(115) Inter alia, the types of facts provided by the two states including references to: the conduct of other 
disputing state, in relation to the claims of each state, in particular, the non-existence of protests, in 
relation to certain acts or activities, the conduct of third states, including diplomatic correspondence, 
international treaties, both ratified and not ratified, cartographic and historical materials from several 
sources, the exercise of criminal jurisdiction and traditional system of resolving disputes are mentioned, 
official visits byrepresentatives of states to islands, the exercise of legislative jurisdiction, both recent 
and from colonial times, officer petroleum activities, their regulation and concession of grants, acts of 
diverse nature suggestive of exercise of administration and control, licensing commercial, scientific and 
touristic activities and environmental protection, construction and installation of lighthouses and 
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the strict assessment of effectivites, second, the prominent historical element in the study of the 
lighthouses makes it a logical sequence in the Tribunal analysis.  
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(186) Miquiers and Ecrehos. Frence V.U.K. ICJ, Report 1953, vol. II, P 48 Est. 
(187) Nuno Sergio Marques Antunes, Op, Cit., P. 380. 
(188) Ibid, PP. 380 –381. 
(189) The Chamber of the ICJ by not accepting the argument of acquiescence put forward by Canada seems to 

have denied that correspondence is not an international legally binding nature. 
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(191) D.W. Bowett, The Legal Regime of Islands in International Law, Longman, London, 1975, PP.43-49. 
(192) O. Connell, D. P., The International Law of the Sea, vol. I, Themes & Hudson, London, 1982, PP.108-109. 
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(195) Legal Status of Eastern Greenland, Denmark V. Norway P C I J, Report, vol. 53, 1933, P. 15 Est. 
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 النتائج القانونية كما خلصت إليها هيئة التحكيم
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(199) Reisman, W. Michael, The Supervisory Jurisdiction of the International Court of Justice, International 
Arbitration and International Adjudication, Recueil Des Cours, vol. II, 1996, P. 258,Est. 
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(200) Ratner, Steven R., Drawing a Better Line, Uti Possidetis and the Borders of New States, AJIL, vol. 95, 

1996, P. 590 Est. 

















 

(202) Award of the Arbitral Tribunal in the First Stage of the Proceedings, Op. Cit., Para 513. 
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(203) The Mohabbakahs and the Haycocks have negligible dimensions when compared to the Islands of Jabal 

Zuqar and Hanishs. 
(204) According to the Yemeni view, the principle of natural of geographical unity is corollary of the concept 

of traditional title operating in conjunction with evidence of the exercise of acts of jurisdiction or 
manifestations of state sovereignty. Eritrea denied the existence of any kind of contiguity, relationship 
between the Arabian Peninsula and the disputed islands and recourse to kind of leapfrogging reasoning 
to support its own argument of contiguity. This principle appears to bear the same content as the 
argument of contiguity offen put forward in territorial disputes since 16th. century.  

(205) Nuno Antunes, Op. Cit., P. 379. 
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(207) The Islands of Jabal Zuqar, Greater Hanish, Lesser Hanish Suyul Hanish are the main islands 
having areas of respectively 102, 26, 14and 6 sq. km. 

(208) Nuno Antunes, Op, Cit., PP. 379-380. 









(Happings And Incidents)












(Persistent Expectation)
(Jabal el-Tayr and Zubayr Group)


(Eastward Of The 

Coastal Median Line)
(Maintenance Of Lighthouses)

(International Maritime Users)






 

 
(209) Bernard H., Oxman, Op. Cit., PP. 680-681. 
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(Adjudication Of Territorial Disputes)
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(Maritime Formations)

 
(213) The Law of the Sea UN Convention on the Law of the Sea, UN, New York, 1983, P, 39 Est. 
(214) ICJ. Report, vol. II, 1953, P. 48 Est. 
(215) For the Purposes of this Convention: 

(a) Archipelagic state means a state constituted wholly by one or more Archipelagos and may 
include other island. 

(b) Archipelago means a group of islands including parts of islands, interconnecting waters and 
other natural features which are so closely interrelated that such islands, waters, and other 
natural features, form an intertrinsic geographical,economic and political entity or which 
historically have been regarded as such. 
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ABSTRACT: In December 1995 Eritrean and Yemeni armed forces clashed in one of the 
islands situated off the coast of these two states in the Red Sea, greater Hanish. However 
behind the incident was a dispute concerning, inter alia, the territorial sovereignty over 
several uninhabited islands in the area, the definition of the maritime boundary between 
the two states and the use of the waters surrounding the islands by fisherman of both 
states. Undoubtedly, this dispute is deeply rooted in the history of the two states and their 
peoples. 

The initial willingness of the two states involved to resolve the dispute peacefully 
and within legal parametorsseems not to have disappeared after the Award of October 
9, 1998. On the contrary, soon after, the announcement of the decision by the Tribunal, 
both Yemeni and Eritrean high officials expressed the intention of their states to abide by 
the decision. 

The Award which embodies a decision seems to achieve a well–struck balance 
between individual justice and the need for predictability demand by international 
society. Noteworthy, is the fact that this decision appears to have realistically taken due 
account of two major facts, on the one hand, it pondered the nature of International Law, 
as a legal order, where the lack of a mechanism for enforcing judicial decision which can 
only be counterbalance by voluntary compliance. On the other hand, it took into 
consideration the main objective of adjudication, the sound and lasting settlement of this 
disputes. 

The second and final phase of the settlement of this dispute dealt with the 
delimitation of the maritime boundary between the two states. In principle, it is a 
delimitation between opposite states, the use of the equidistance line as a point of 
departure for the delimitation may not raise any controversy . The fact is that the islands 
are all uninhabited and this is likely to play a crucial part in the delimitation process. 

In as much as, the Award does not depart from established precedents, the context of 
the International Law of Title to Territory is hereby re – averred. In view of this fact, 
greater juridical weight is attributed to geographical considerations of contiguity. This 
would assume the intention that formations in Territorial Sea and the Exclusive 
Economic Zone should pertain presumptively to proximate coastal state.


