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1 Senator Neely, Emphasized in 1957 on the power of such companies when he said “…when it comes

matters affecting the profit and self–interest of the major companies, the oil lobby appears to be more
powerful than the President, the Congress and the People. (Journal of  Public Law, April 1962, p. 102).
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(5) Ahmed Sadek Al-Kosheri, The Law Governing a New Generation of  Petroleum Agreements,
Changes in the Arbitration, CISID Review, vol. 21, 1986, pp. 253-281.
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(8) American Petroleum Institute, Petroleum Facts and Figures,  Journal  of  Commerce,  vol. 8, 1971, pp. 8-21.
(9) Ahmed Sadek El–Kosheri, The Changing Roles in the Arbitration Process with Regard to the Applicable

Law, Euro-Arab Chambers of Commerce Review, vol. 2, 1986, pp. 253-281.
10 Thomas W. Waelde, Stabilizing International Investment Commitments, Texas International Law

Journal, vol. 31, 1996, p. 215 Est. 
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الفصل الأول 
المبحث الأول : خصائص عقد امتياز البترول 


 

                                                        
12 For example in the concession granted to Petroleum Development Co. Ltd., in Abu-Dhabi, 1939,

Article (15) of this agreement dealing with the settlement of dispute reads as follows :- “… if at any
time during the currency of this agreement there should be any difference or dispute between the two
parties, as to the interpretation or execution of any provision thereof, or anything herein contained or
in connection herewith, such dispute shall be referred to two arbitrators, one selected by each of the
two parties, and a referee to be chosen by the arbitrators before proceeding to arbitration …”.

 إقبال الفلوجي
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15 R. MaCnair, The General  Principles of Law  Recognised  by  Civilised  Nations, BYBIL, vol. 33,

1957, P. 10 Est16R. Jennings, State Contracts in International Law, BYBIL, vol. 37, 1961, pp. 156-183.

 






 

 
 







 
 



 



 

                                                        
 عمر بن أبو بكر باخشب
 –  
19 In Aramco Arbitration the Tribunal said “… applicable law observed as the Saudi Arabian Law  which

was chosen by the parties in so far as matters within the jurisdiction of  Saudi Arabia, as to matters
beyond  the jurisdiction of Saudi Arabia, the parties envisaged the application of a law to be determined
by the Tribunal.

هشام صادق
 

21W. Friedman, The Changing Structure of International Law, Columbia University Press, New York,
1964, p. 893 Est.22 Sernaegh, The Climate of International Arbitration, International Arbitrational Journal, vol. 8, 1991,
p. 27 Est.



 

 
 

 

 





 

المبحث الثاني 
تطور امتيازات البترول في دول مجلس التعاون الخليجي 
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25 On January 11, 1939, Sheikh Shakhbut of  Abu-Dhabi entered into a written contract with Petroleum

Development Co. whereby, The Sheikh granted to the company the exclusive right to drill for and win
mineral oil within a certain area in Abu-Dhabi. In 1949, The Sheikh purported to transfer mineral rights
acquired as a result of a 1949 Proclamation concerning the Continental Shelf Areas to a USA company,
Petroleum  Development Co. claimed that, The Sheikh could not do so because   these rights were
granted to them under the terms of the 1939 Agreement.
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29Hartshorn J., Oil Companies and Governments,  Longman,  London, 1962, p. 17 Est.30Lenozdwski, Oil and State in the Middle East, University of  California Press, Los Angles 1960, p. 183 Est.
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34M. Mughraby, Permanent Sovereignty Over Oil Resources, Ocean Publications, New York, 1966, P. 170.
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تطور فكرة المشاركة في الامتيازات البترولية 
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36Atef Ibraheem Suleiman, Arbitration in Petroleum Contracts, Seminar on Arbitration in Petroleum and
Other Energy Contracts, Held in Abu-Dhabi, U.A.E.,  October 13, 14, 1998, P. 1Est.

الثـالثجمال الدين نصار
 

38 Legality of the nationalization, International Tribunals observed that the sovereign  right of state to
nationalise was recognized in states practices and several General Assembly Resolutions which
recognized the dominant trend of international opinion in this respect.





الفصل الثاني 
شرط التحكيم في عقود امتيازات البترول في دول مجلس التعاون الخليجي 






 

 
المبحث الأول 

امتيازات ما قبل الحرب العالمية الثانية 
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حسين محمد البحارنة
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44 Calston, Concession Agreement and Nationalization, AJIL, vol. 52, 1985, P. 260. Est.
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 – محمد خليل
46Each party shall nominate its arbitrator within sixty days after the delivery of a request so to do by the

other party, failing which its arbitrator may, at the request of the other party, be designated by the British
Political Resident in the Persian Gulf. In the event of the arbitrators failing to agree upon the refree within
sixty days of being chosen or designated, the British Political Resident in the Persian Gulf may appoint a
refree at the request of the arbitrators or of either of them …”.
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المبحث الثاني 
امتيازات ما بعد الحرب العالمية الثانية 

 




                                                        
47W. Ketcham, Arbitration between a State and a Foreign Private Party, Southwestern Legal Foundation,

London, 1965, P. 407, Est.
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51Ford Alan, Profit Sharing Between Producing Countries and Oil Companies, Economic Journal,

vol. 70, 1960, PP. 622-624.




 



 





 



 







––
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الفصل الثالث 
القانون الذي يحكم عقد امتياز البترول 





 

 








 (Pacta Sunt Servanda)






 

                                                        
58 M. Mann, The Law Governing State Contracts, BYBIL, vol. 33, 1944, P. 11, Est.59W. Friedmann, W., The Future of the International Legal Order, Princeton University Press, New

Jersey, 1970,  PP. 21-27.60M. Sernaregh, Op. Cit., p. 8 Est.
61The Agreement of 1948 between Kuwait and Aminoil provided that “… the Shaikh shall not by general

or special legislation or by administrative measures or by any other act  whatever nullify this agreement
except as provided in Article 11(a) failure by, the company to perform its obligations under Article 2
(b) in respect of geological or geophysical exploration or drilling (b) failure by the company to make
any of the payments due under Article 3. …”.



 

المبحث الأول 
الفرع الأول : النظرية التي تعتبر عقد الامتياز يحكمه القانون الدولي 

(Mann)

 
 

(Schuraizeberger) 
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 (Friedman)
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62M. Mann The Proper Law of Contracts Concluded by International Persons, BYBIL, vol. 34, 1959,

p. 57,  Est..63 Atef Ibraheem Slieman, op, Cit., p. 16.64According to the Tribunal, The law governing the concessions was to be determined by reference to the
General Principles of International Law which provided that a contract was governed by the law
expressly or impliedly by the parties.








 




 


(MaCnair)
(Verdross)
 
(Pacta Sunt Sevanda)

 

 (Asquith) 
 (Petroleum Development Co.)

(Aramco)

 (Aminoil)(International Marine Oil Co.)




                                                        
 – عمر بن أبو بكر باخشب

66 R. MaCnair, Op. Cit., PP. 1-19.67 Verdross, Quasi – International Agreement and International Economic Transactions, the Year Book of
World Affairs, vol. 74, 1964, PP. 230-247.68On the question of what was the proper law applicable in construing the contract, the arbitrator held that
this was a contract made in Abu-Dhabi and wholly to be  performed in that country. Therefore, if any
municipal system of law were applicable, it would prima facie be that of Abu-Dhabi.

 أبو زيد رضــوان
 



 

 






 

 

الفرع الثاني : النظرية التي تعتبر عقد امتياز البترول عقدا تحكمه المبادئ العامة 
للقانون المعترف ا من قبل الدول المتحضرة أو قاعدة العقد شريعة المتعاقدين 

أو قانون عبر الدول أو قانون التجارة الدولية 
 




Lord MaCnair

MaCnair

 

                                                        70R. Lord Asquith, In the Arbitration of Abu-Dhabi said “… it would be fanciful to suggest that in this
very primitive region there is any settled body of legal principles applicable to the construction of
modern commercial instruments”.
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83 Mitchell, The Treatment of Public Contracts in the USA, Toronto Law Journal, vol. 19, 1952, P.199 Est.

 توتكين أ
85 P. Jessup, Transnational Law, Yale University Press, New Haven, 1967, PP. 146-149.
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الفرع الثالث : النظرية التي تعتبر أن عقد امتياز البترول 
يستمد وجوده ويحكمه القانون الوطني للدولة المتعاقدة 
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محمد صلاح الدين عبد الوهاب
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الأولحسين مصطفى فتحي
 

 عمر بن أبو بكر باخشب
 بدرية عبد االله العوضي


 
 جمال الدين محمد جمال الدين
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98Based on the fact that the parties intended from the very beginning to withdraw their disputes from the

jurisdiction of local tribunals, the tribunal held that the law to be applied was not the law of Saudi Arabia, the
arbitrators observed that arbitral proceedings to which a state is a party cannot be subject to the law, of another
state, it  was held that the arbitration as such was to be governed by the Law of Nations.

 جمال الدين محمد جمال الدين محمد
ــاعي أشرف عبد الحليم الرف
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102 W. Friedmann, Joint International Business Ventures, Oceana Publications, New York, 1961, P. 84 Est.

 عمر بن أبو بكر باخشب
104 It was determined by the arbitrators that the oil concession was to be characterised in  accordance

with Moslem Law and in which the legal nature of the concession shall be determined.








 

المبحث الثاني 
القانون الواجب التطبيق في عقود امتيازات البترول في دول مجلس التعاون الخليجي 

 
 





 

 







 


                                                        
 محمد صلاح الدين عبد الوهاب

 حفيظة السيد الحداد
  

محمود سمير الشرقاوي
 الثاني



 

 


 




 



 

 
 











                                                        
108 The tribunal observed that the Saudi Law was chosen by the parties as the applicable law in so far as

matters within the Jurisdiction of Saudi Arabia, as to matters beyond the jurisdiction of Saudi Arabia
the parties envisaged the application of a law to be determined by the tribunal.

109The Hanbali School of Moslem Law was to determine the legal nature of the concession.110International Law Report, vol. 27, 1963, P.117, Est. The Arbitration between the Government of Saudi
Arabia and Arabian American Company (Aramco).
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114 K. Carlson, International Role of Concession Agreements, Northwestern University Law Report, vol.

14, 1985, P. 624- Est.

 
 

 
 محمود مسعد

 





 





 




 

 
 
 


 



                                                        
 




 
محمد عبد الجواد محمـد

 
119On the Question of whether the fixed payments were payable in arrear or in advance, sir

Alfred Bucknill held that they were payable in arrear and subject to the right of the company to
terminate its liability in respect thereof after three months notice.



 


 





 
 

 

 




 



 (Principles of Justice, Equity and Good Conscience)    

 

                                                        
120It was held that neither party intended Islamic Law to apply and therefore the agreement was to be

governed by the principles of justice, equity, and good conscience.
121 Atef Ibraheem  Suleiman, Op, Cit., P. 12 Est.
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122 The arbitrator observed that if Islamic Law applicable certain parts of the contract would then be open

to the criticism of being invalid, however, the referee concluded no settled body of Legal Principles in
Qatar is applicable to the construction of modern commercial instruments.

123The arbitration was to determine what were the rights of the company with respect to all Continental
Shelf  Areas over which the Ruler had or may have had sovereignty.

124 Atef Ibraheem Suleiman, Op, Cit., P. 11 Est.
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125 According to the arbitrator the agreement called for the application of principles rooted in good sense

and common practice of the generality of civilised nations as a sort of modern law of nature.126 In the view of Lord Asquith, although, English Municipal Law was inapplicable as such some of its
rules were so firmly grounded in reason as to from part of this broad part of jurisprudence – this
modern law of nature.
إبراهيم أحمد إبراهيم
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128 The Law governing the substantive issues between the parties shall be determined by the tribunal,

having regard to the quality of the parties, the transnational character of their relations and the
principles of law and practice prevailing in modern world.
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130 Pierre Barraz, The Legal Status of Oil Concessions, JWTL, vol. 5, 1971, P. 624 Est.
131International Legal Material, vol. 21, 1963, P. 976. Est.
132 International Legal Material, vol. 27, 1982, p. 532.









(Arbitration Agreement) 


(Transnational Character)

 
 The law governing the substantive issues between the parties shall be determined by the
tribunal, having regard to the quality of the parties, the transnational character of their
relations and the principles of law and practice prevailing in the modern world … 134


(Aminoil)









 



                                                        
133 The tribunal shall decide a dispute in accordance with such rules of law as may be agreed by the parties,

in the absence of such agreement, the tribunal shall apply the law of the contracting party to the dispute,
including its rules on the conflict of law, and such rules of international law as may be applicable.

134ILM, vol. 27, 1982, p. 976, Est.
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الفصل الرابع 
قوانين التحكيم في دول مجلس التعاون الخليجي والقانون الواجب التطبيق 



 



 

اتفاق الأطراف على تحديد القانون الواجب التطبيق على موضوع التراع 









 

 

                                                        
بدرية عبد االله العوضي

 
 مختار البريري

 عبد الحميد الأحدب
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146 R. Jennings, State Contracts in International Law, BYBIL, vol. 37, 1961, P. 156. Est.
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ــالث محمد بدرانالث

 
 محمود سمير الشرقاري

151 The arbitrators observed that arbitral proceedings to which a state is party can not be subject to the law
of another state. It was held that the arbitration as such was to be governed by the Law of Nations.

 جمال الدين محمد جمال الدين





الفصل الخامس 
الصعوبات القانونية الخاصة بسيادة الدولة المضيفة في التحكيم التجاري الدولي 

في عقود امتيازات البترول في دول مجلس التعاون الخليجي  

أولا : متى تعتبر الدولة طرفًا في عقد امتياز البترول وفي التحكيم المنبثق عنه 
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ثانيا : حصانات الدولة المضيفة وآثار توقيعها على شرط التحكيم  



 


 
             



 

ثالثًا : شرط تثبيت الوضع القانوني في عقود امتيازات البترول طوال مدة سرياا 
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 جمال الدين محمد جمال الدين
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رابعا : اعتبار عقود امتيازات البترول عقودًا إدارية 
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159 Martin Domke, Foreign Nationalization: Some Aspects of Temporary International Law, AJIL,

vol. 55, 1961, P. 587  Est.
 (Stabilization Clauses)

 
161A. Snyder, Foreign Investment and Trade Extraterritorial Impact Of US Anti-Trust Law, Virginia

Journal Of International Law, vol. 6, 1985, P. 11 Est.
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 عمر بن أبو بكر باخشب




 
محمود مسعد

 
166 Difference between contractual concessions and public service concessions, the tribunal held that a

concession that is contractual in character gives rights and obligations to the concessionary  company
that can not be modified without the company’s consent.








 



 

خامسا : حق الدولة المضيفة في تأميم الامتيازات البترولية 
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168 Mughraby, Permanent Sovereignty over Oil Resources, Oceana Publications, New York, 1966, p.170 Est.
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سادسا : مدى التعويض الذي طبقته هيئات التحكيم في حالة تأميم امتياز البترول 

 


                                                        
169 According to the tribunal the decree was a valid exercise of the right of nationalization. The

tribunal found also that the nationalization was neither confiscatory nor discriminatory therefore
the tribunal concluded that the nationalization was not inconsistent with the concession.
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175W. Ficher, International Law And Property Of Aliens, BYBIL, vol. 7, 1982, P. 29 Est.
الثـالث–أكثم الخولي
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أولا : باللغة العربية 
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ABSTRACT. This research deals with arbitration as the method of settlement of disputes
under petroleum agreements concluded between a foreign oil company and the
government of a producing country for the exploration and development of oil in the host
county. I have focused mainly on the oil producing countries of the Gulf Co-Operation
Council. However, recourse to international arbitration in petroleum agreements remains
certainly the general rule and the recourse to local courts is becoming none. When
reviewing the arbitration clause in such agreements one dose not fail to detect a certain
development in the drafting and the content of these clauses. It would be observed,
however, that this type of arbitration clause had several deficiencies that made it possible
for either party if it wished to frustrate the arbitral process.

We note, among other things, that this clause does not indicate neither the
procedure to be followed nor the law to be applied by the arbitration tribunal from the
review of the arbitration clauses in the petroleum agreements referred, particularly, the
old-style concession agreements, we note that those clauses were generally ad hoc
arbitration clauses. It is to be remarked that although arbitration is a common term of
most oil concessions in the States of the Gulf Co-operation Council, in practice only a
very small number of disputes have been settled by such means.

As a matter of fact arbitration provisions in oil concessions in the States of the Gulf
Co-operation Council have been utilized effectively until the late seventies in four
arbitration cases only, the Government of Qatar and Petroleum Development Co., in
1950, the Government of Abu-Dhabi and Petroleum Development Co., in 1951, the
Government of Qatar and International Marine Oil Co., in 1953, the Government of
Saudi Arabia and Aramco, in 1958,. In early eighties, we have to add to this list the
arbitration case between the Government of Kuwait and Aminoil, in 1982.

The crucial point on these arbitration’s were whether the proper Law to be applied
in the construction of these agreements were Islamic Law of the host countries or the
Principles of Natural Justice and Equity. The tribunals observed that there were no clear
light upon the intention of the parties on this point. Therefore, recent arbitration’s have
adopted a method of settlement of disputes with certain changes in the successive oil
concession agreements in the drafting of the arbitration clause.

 


